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The Quivering Gulliver: U.S. Views on a Permanent
International Criminal Court
JOHN

F. MURPHY*

I. Introduction
As noted by other contributors to this symposium, the United States found itself among
a small minority of strange bedfellows when it voted against the draft statute for a permanent
international criminal court adopted by the United Nations-sponsored conference in Rome,
Italy on July 17, 1998.1 The U.S. vote against the Rome Statute stands in sharp contrast to
strong statements of support for a permanent international criminal court by President
Clinton and other members of his administration.2 At first blush one is inclined to explain
away this discrepancy by focusing on U.S. objections to specific provisions of the Rome
Statute. If particular provisions of the Rome Statute are the basis for U.S. opposition, then
one could expect that the problem could be resolved by amending the statute. It is the
premise of this article, however, that the basic problem is more profound. In this writer's
opinion, current U.S. views on the role of the United States in foreign affairs and on
international law and international institutions ensured that when the final moment of
decision arrived, the United States would be unable to support the establishment of a
permanent international criminal court not subject to the control of the United States.
Moreover, these U.S. views pose problems that greatly transcend the issue of whether to
support a permanent international criminal court. They call into question the willingness
of the United States to adhere to the rule of law in international affairs-a concept that
U.S. officials have professed support for on numerous occasions. Examination of U.S. at-

*John F. Murphy is Professor of Law, Villanova University. Professor Murphy served as Reporter for the
American Bar Association's Task Force on an International Criminal Court. He would like to thank David
Stoelting of the New York Bar for supplying him with documents and Marlaine White, a third-year student
at the Villanova Law School, for research assistance.
1. See Rome Statute of the International Criminal Court, 37 I.L.M. 999, U.N. Doc. A/CONF.183/9 (July
17, 1998) [hereinafter Rome Statute]. Alessandra Stanley, U.S. Dissents, But Accord Is Reached on War-Crime
Court, N.Y. TiMES, July 18, 1998, at A3.
2. See, e.g., Remarks by the President to the 52nd Session of the United Nations General Assembly, 33
WEEKLY COMP. PRES. Doc. 1386, Sept. 22, 1997. Ambassador Bill Richardson, Statement on Agenda Item
No. 150, the Establishment of an International Criminal Court, in the Sixth Committee, Oct. 23, 1997 (transcript available in U.S.U.N. Press Rel. No. 188-(97)).

46

THE INTERNATIONAL LAWYER

titudes on a permanent international criminal court, then, may constitute a study in microcosm of a much larger phenomenon.
This larger phenomenon includes such current characteristics of the U.S. polity as provincialism, triumphalism, and exceptionalism. Provincialism is evidenced, inter alia, by the
increasingly limited amount of attention devoted to foreign affairs by the executive branch,
the Congress, and the media. Triumphalism is reflected most vividly by the oft-proclaimed
statement that the United States is the sole remaining superpower after the demise of the
Soviet Union. Exceptionalism is closely related to triumphalism, and results in proclamations that, because of its status as the sole remaining superpower, the United States has
special burdens to bear-burdens that are different in kind as well as degree from those
borne by other countries-and is subject to special risks from persons and countries that
are adversaries. Exceptionalism also takes the form of an attitude that U.S. law and legal
procedures are clearly superior to those found in other countries.
These characteristics of the U.S. approach to foreign affairs were recently demonstrated
in hearings held following the Rome conferencei For example, SenatorJesse Helms, chairman of the Senate Foreign Relations Committee, stated that the Rome Statute would empower the court "to sit in judgment of United States foreign policy" and would constitute
"a very real threat to our military personnel and to our citizens and certainly to our national
interests."4 John R. Bolton, Senior Vice President of the American Enterprise Institute and
a former Assistant Secretary of State for International Organization Affairs, claimed that
"the Administration's own naive support for the concept of an ICC has now left the United
States in a far weaker position internationally than if we had simply declared our principled
opposition to the very concept in the first place." He further contended that "[o]ur main
concern should be for the President, the Cabinet officers who comprise the National Security Council, and other senior civilian and military leaders responsible for our defense
and foreign policy. They are the real potential targets of the politically unaccountable prosecutor.... ."I Senator Rod Grams expressed the hope "that now the Administration will
actively oppose this court to make sure that it shares the same fate as the League of Nations
and collapses without U.S. support, for this court truly, I believe, is the monster and it is
the monster that we need to slay."7 For his part Senator John Ashcroft decried that
the Administration participated in these negotiations without making any effort to insist that
the proposed International Criminal Court incorporate and honor the Bill of Rights....
....
In the United States, there is a right to a jury of your peers. In the United States, there
is a privilege against self-incrimination. In the United States, we have eliminated the prospect
of criminal liability for ill-defined common law crimes. In the United States, the Constitution
limits the authority of prosecutors. None of these protections will be guaranteed for defendants
brought before this international star chamber.'
This article examines U.S. views on a permanent international criminal court-both past
and present. It begins with an evaluation ofJohn Bolton's proposition that the United States
3. Is a U.N. InternationalCriminal Court in the U.S. National Interest? Hearing before the Subcomm. on Int'l
Operations of the Senate Comm. on Foreign Rel., 105th Cong. (1998) (visited Jan. 24, 2000) <http://www.
access.gpo.gov/congress/senate/senatel lshlO5.html> [hereinafter InternationalCriminalCourt Hearing].
4. Id. at 6.
5. Id. at 48.
6.Id.
7. Id.
at4.
8. Id.
at10.
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should have declared its principled opposition to the very concept of an international criminal court. As part of this evaluation it considers claims that it would be unconstitutional
for the United States to participate in a permanent international criminal court along the
model of the Rome Statute. Then it turns to those issues that have posed the greatest
problems for the United States: subject matter jurisdiction; definition of the crimes within
the court's jurisdiction; personal jurisdiction, that is, which state or states should have to
consent for the court to have jurisdiction over an accused and whether this consent should
be general or on a case-by-case basis; the referral of cases to the court; the role of and
limitations on the prosecutor; and complementarity. It concludes with a brief look at possible future developments.

U. Is the Concept of an International Criminal Court
Flawed in Principle?
A.

THE ROLE OF A PERMANENT INTERNATIONAL CRIMINAL COURT

Arguments for and against the establishment of a permanent international criminal court
have been examined elsewhere, 9 and will not be repeated here. Ultimately, however, the

argument in favor of creating a permanent international criminal court is based on two
premises. The first is that purely national processes for the prosecution of the perpetrators
of certain international crimes are unsatisfactory, and the second is that a permanent international criminal court could facilitate prosecution of international criminals in accordance
with fundamental principles of human rights.
The validity of the first premise may vary depending upon the kind of international crime
one is considering. For example, although the proposition is debatable, there is some evidence that national efforts to prosecute those who engage in terrorist acts have enjoyed
increasing success in recent years.' 0 The same cannot be said of the so-called "core" international crimes: genocide, war crimes and crimes against humanity. On the contrary, in
recent years in particular, it has been the policy of a number of countries to support the
commission of these crimes, or at the very least to make no effort to bring the perpetrators
of such crimes to justice."
Reasonable persons may differ as to whether a permanent international criminal court
would be able to overcome the reluctance of states to prosecute these crimes at the national
level. As we shall see later in this article, the Rome Statute arguably places so many limitations on the jurisdiction of the court that it may well hear few, if any, cases.

9. See, e.g., REPORT OF THE TASK FORCE ON AN INTERNATIONAL CRIMINAL COURT OF THE AMERICAN BAR

41, 45-50 (1994).
10. According to the U.S. Government, "[c]ontinuing a positive trend of recent years, more terrorists are
being apprehended, put on trial, and given severe prison terms for their crimes." U.S. DEP'T OF STATE, PATTERNS OF GLOBAL TERRORISM: 1997 iii (1998) (visited Jan. 24, 2000) <http://www.state.gov/www/global/
terrorism/I997report/1997index.html>. In contrast, as noted in the New York Times, there have been major
attacks against Americans in the 1980s and the 1990s, where the terrorists were either not identified or, if
identified, were not prosecuted or punished, sometimes because of the failure of the governments of other
countries to cooperate. See David Johnston & Philip Shenon, A Scorecard on TerroristAttacks, N.Y. TIMES,
Aug. 9, 1998, § 4 at 1.
11. In such major conflicts as the Iran-Iraq War and the Soviet intervention in Afghanistan, the unannounced policy of the combatants was that of unrestricted warfare, atrocities were routinely perpetrated by
both sides, and no war crimes trials were ever held.
ASSOCIATION,
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On the other hand, even if, as appears likely, a permanent international criminal court
was able to make only a modest contribution to the prosecution of the core international
crimes, it would be a contribution nonetheless to a goal that humankind has found to be
exceedingly illusive. Also, the protection of the rights of defendants that a permanent international criminal court might afford would likely exceed those afforded by a large number of national legal systems, even if they did not match the "ideal" protections criminal
defendants enjoy under the U. S. Bill of Rights. To be sure, if a permanent international
criminal court were to exercise jurisdiction over only a few perpetrators of the core international crimes, it would not serve the deterrence function that supporters often cite as a
primary reason to establish a permanent international criminal court. 2 A permanent international criminal court would serve less ambitious goals. The most important of these would
be to affirm the rule of law in international affairs and to induce Member States of the
world community to fulfill their responsibilities under international law to prosecute and
punish perpetrators of genocide, war crimes and crimes against humanity. The court would
not bring about the millennium or bring to an end the commission of international atrocities. Nor, as we shall see later in this article, would it be likely to become a "monster"
endangering the vital national interests of the United States.
B.

THE CONSTITUTIONALITY OF U.S. PARTICIPATION IN A PERMANENT INTERNATIONAL
CRIMINAL COURT

The constitutionality of U.S. participation in a permanent international criminal court
is an issue that has been addressed in a number of writings. 3 This article makes no attempt
to canvass the arguments on both sides of this issue in any detail. Rather, the effort here
is to highlight one or two crucial points that will have to be resolved before it will be
possible to determine whether it would be constitutionally permissible for the United States
to ratify the Rome Statute.
Certain provisions of the Rome Statute raise the issue of U.S. participation in sharp relief.
For example, under the statute the court could, at least in theory, exercise jurisdiction over
U.S. citizens for acts they committed within or outside U.S. territory. 4 By contrast, the
tribunals for Yugoslavia and Rwanda have jurisdiction only over crimes committed within
the territories of these two countries. According to Lee Casey, in testimony given before
the Senate Foreign Relations Committee on July 23, 1998, "[u]nder the Constitution ...
only the States and the Federal Government have the authority to prosecute and try indi-

12. John Bolton sharply attacks this rationale for a permanent International Criminal Court. See International CriminalCourt Hearing, supra
note 3, at 50-51.
13. The most extensive treatment of this issue is Paul D. Marquardt, Law Without Borders: The Cons-titutionality ofan InternationalCriminalCourt, 33 COLUM. J. TRANsNAT'L L. 73 (1995). For a brief consideration of
this issue by an eminent scholar, see Louis HENKIN, FOREIGN AFFAIRS ANDTHE UNITED STATES CONSTITUTION
268-70 (2d ed. 1996). For commentary challenging the constitutionality of U.S. participation in a permanent
International Criminal Court, see InternationalCriminalCourt Hearing,supra note 3, at 64.
14. This is because, for the crimes within the jurisdiction of the court, there would be no territorial limitation under the Rome Statute, unlike the limits under the statutes for the Yugoslavia and Rwanda tribunals.
As we shall see infra, in the text accompanying notes 58-62, however, the consent regime the Rome Statute
sets up as a precondition to exercise of the court's jurisdiction, as well as the statute's requirement that the
court's jurisdiction be "complementary" to national criminal jurisdiction, would make the court's assuming
jurisdiction over U.S. citizens for crimes committed within the United States highly improbable.
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viduals for offenses committed in the United States, and they may do so only in accordance
with the guarantees contained in the Bill of Rights."' 5 The only exception to this limitation,
says Casey, is if the actions of the accused in the United Sates are intended to achieve a
criminal effect in another country.16 Under Article III, paragraph 1, of the Constitution,
the judicial power of the United States is vested in the Supreme Court and in such lower
federal courts as the Congress may establish. The judicial power of the United States cannot
be exercised by any institution, such as a permanent international criminal court, that is
not a court of the United States.
Casey goes on to suggest that even U.S. involvement in ICC prosecutions of crimes
committed abroad would be unconstitutional. In his view U.S. involvement with the court
as a state party would trigger the requirements of the Bill of Rights-requirements that
the Rome Statute does not provide. For support of this proposition, Casey cites the recent
Supreme Court case United States v. Balsys.17 In Balsys, a case involving the investigation of
an individual accused of war crimes in Lithuania during World War II, the Supreme Court
ruled that the Fifth Amendment right against self-incrimination did not apply to a Justice
Department interrogation of Balsys, because he would be prosecuted, if at all, in a foreign
court. In dicta, however, the Court posed a hypothetical where it suggested that the Court's
ruling might be different. Under this hypothetical, the United States and its allies would
have enacted similar criminal statutes directed toward the prosecution of crimes, and the
United States would be granting immunity from domestic prosecution to obtain evidence
to be delivered to other nations as prosecutors of a crime common to both countries. In
this situation, the Court suggested, an argument could be made that the Fifth Amendment
would apply because the prosecution could now not be fairly characterized as distinctly
"foreign." On the contrary, the prosecution would be as much on behalf of the United
States as of the prosecuting nation. It followed, Casey concluded, that if the United States
became a state party to the Rome Statute,
[lit would be a full participant in establishing the Court, in selecting its judges, in financing
its operation, and sitting on its Assembly of States Parties. Consequently, any prosecutions
undertaken by the Court-whether involving the actions of Americans in the United States
or overseas-would be "as much on behalf of the United States as of" any other State party. 8
Casey's claim that the United States would be constitutionally required to exercise jurisdiction over any crimes within the ICC's jurisdiction that were committed within its
territory is not new. It would appear, moreover, to be inconsistent with existing precedents
and the realities of modern life. As noted, Casey concedes that if the actions of the accused
in the United States were intended to achieve a criminal effect in another country, U.S.
courts would not be required to exercise jurisdiction and could authorize extradition of the
accused for trial in another country. This concession on his part was clearly required because
several U.S. court decisions support it. 19 It is not apparent, however, why this exception
should be limited to cases where the accused intended to achieve a criminal effect in another

15. InternationalCriminalCourt Hearing,supra note 3, at 65.
16. Id. at 68.
17. 524 U.S. 666 (1998).
18. InternationalCriminal Court Hearing,supra note 3, at 66.
19. See, e.g., In re Burt, 737 F.2d 1477 (7th Cir. 1984); Melia v. United States, 667 F.2d 300 (2d Cir. 1981);
United States ex rel. Eatessami v. Marasco, 275 F. Supp. 492 (S.D.N.Y. 1967).
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country and not be extended to any situation where the country seeking extradition of the
accused has a reasonable basis for exercising jurisdiction. In the case of the core crimes
within the ICC's jurisdiction, there would be several possible bases for the exercise of
jurisdiction, including universal jurisdiction. Overlapping jurisdiction is a fact of life in
today's interconnected world.
Moreover, as pointed out by Louis Henkin, "[t]he crux of that argument-that under
the Constitution only the law of the United States can apply to acts committed in the United
States, and that only courts of the United States can sit here in judgment on such acts-is
not, however, always and necessarily so."20 On the contrary, as Henkin further notes,
"[f]oreign consuls have long enforced the criminal laws of their countries in the United
States, applying them to acts performed in the United States ...even when their acts are
also subject to U.S. law and the jurisdiction of U.S. courts." 2
Casey's claim that any substantial U.S. involvement in court proceedings outside of the
United States would turn the proceedings, in effect, into a U.S. prosecution fully subject
to all of the protections of the Bill of Rights does raise, as far as this writer is aware, a
somewhat new twist to the argument which, if valid, has far-reaching implications. The
United States is currently a participant in the Yugoslavia Tribunal since it helped establish
the court through the Security Council, select its judges and prosecutor, as well as other
personnel of the court, gather evidence for the court's proceedings, and bring indicted
persons before the court. Under the Casey analysis, U.S. support for the Yugoslavia Tribunal is arguably unconstitutional.22 In any event, despite the dicta of the Supreme Court
in Balsys, the argument that any substantial involvement of the United States with an international criminal court requires application of the Bill of Rights is ill-founded. As stated
by Louis Henkin:
[T]here is nothing in the Constitution that would seem to forbid the United States to agree
to an international tribunal, whether sitting in the United States or elsewhere, that would apply
international law to acts committed by individuals in the United States, including U.S. citizens
and residents. It would be international law that governed their acts and that was being applied
by the international tribunal; international judicial power which the tribunal was exercising;
international punishment that was imposed and executed by international authority. The tribunal would not be exercising governmental authority of the United States but the authority
of the international community, of a group of nations of which the United States was but one,
and acting in the same capacity as other states, not as the territorial sovereign.23
Lastly, it should be noted that merely because the Bill of Rights would not apply to
proceedings before a permanent international criminal court, it does not follow that the
rights of participants in the proceedings would not be fully protected. Great care has been

20.

HENKIN,

supra note 13, at 268-69.

21. Id. at 269.
22. In In re Ntakirutimana,988 F. Supp. 1038 (S.D. Tex. 1997), a federal district court ruled
that it lacked
jurisdiction to surrender a Rwandan citizen to the international criminal tribunal for Rwanda because the
United States did not have an extradition treaty with the tribunal. In the court's view Congress' attempt to
effectuate an extradition agreement with the Rwanda Tribunal for the prosecution of persons responsible for
genocide and other serious violations of international humanitarian law committed in Rwanda was an unconstitutional exercise of its power in the absence of a treaty between the United States and Rwanda. The case is
presently on appeal.
23. HENKIN, supra note 13, at 269.
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taken in the drafting of the Rome Statute to protect the rights of participants, including
both defendants and witnesses. Similar care may be expected to be taken in the drafting of
the elements of the crimes and the rules of procedure and evidence for the court-a process
that is underway as this article is being written.
m. U.S. Views on the Rome Statute
Before turning to U.S. views on various aspects of the Rome Statute, it is useful to note
that the Bush administration was highly negative on the concept of an international criminal
court. In its view, as expressed in a 1991 letter from Assistant Secretary of State Janet
Mullins,2 4 the potential for politicization of such a court was great and the technical difficulties of establishing it considerable. The Bush administration was also concerned that an
international criminal court "would both undermine the efficacy of [the current prosecute
or extradite] approach and impair ongoing efforts to foster administration of justice reforms
in other countries."" By contrast, the Clinton administration expressed its intention to
review the official U.S. position on this issue, and in their confirmation hearings, Secretary
of State Warren Christopher and U.N. Ambassador Madeleine Albright expressed "measured support for the concept of an international criminal court."2 6 This measured support
evolved over several years to the point where President Clinton strongly supported, at least
in principle, the establishment of an international criminal court. In this case, however, as
in so many, "the devil is in the details."
A.

SUBJECT MATTER JURISDICTION AND DEFINITION OF CRIMES

As already noted, the Rome Statute would include within the jurisdiction of the court
the so-called "core crimes" of genocide, crimes against humanity, and war crimes. In addition, the court could exercise jurisdiction over the crime of aggression once a provision
was adopted defining the crime and setting out the conditions under which the court could
exercise jurisdiction." Such a provision would be adopted, if at all, at a review conference
convened by the U.N. Secretary-General seven years after the entry into force of the Rome
Statute.2"
The 1994 draft statute for an international criminal court was more expansive in its
coverage of international crimes. Besides genocide, aggression, "serious violations of the
laws and customs applicable in armed conflict," and crimes against humanity, the 1994 draft
statute would have allowed the court to exercise jurisdiction over a variety of crimes covered
by treaties listed in an annex to the statute.29 These crimes included, inter alia, grave
breaches of the law of armed conflict under the Geneva Conventions of 1949, as well as

24. 32 S. REP. No. 103-71, at 8-9 (1993) (quoting letter from Janet G. Mullins, Assistant Secretaryof State
for Legislative Affairs, U.S. Dep't of State, to Congressman Thomas J. Foley, Speaker of the House of Representatives (Oct. 2, 1991)).
25. Id.
26. Id. at 9.
27. See Rome Statute, supra note 1, art. 5(2).
28. Id. arts. 121, 123.
29. United Nations International Law Commission: Report of the Working Group on a Draft Statute for an
InternationalCriminalCourt, U.N. GAOR 48th Sess., Supp. No. 10, U.N. Doc. A/CN. 4/L. 490 (1993), reprinted
in 33 I.L.M. 253 (1994).
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those under Protocol I; manifestations of terrorism, such as the hijacking or sabotage of
civil aircraft, attacks against internationally protected persons, maritime navigation and
fixed platforms located on the continental shelf; apartheid; torture; hostage taking; and illicit
traffic in narcotic drugs.
In comments on draft articles for an international criminal court, contained in a report
of a working group of the International Law Commission, 30 which predated the 1994 draft
statute, the United States supported the inclusion of war crimes, crimes against humanity
and genocide within the court's jurisdiction but only where such cases were referred to the
court by the U.N. Security Council. While recognizing that it might, "in principle," be
desirable in some cases to have a forum available for prosecution of persons committing
crimes under the "terrorism" conventions where national fora were not available or would
not suffice, the United States warned that "the possibility of ILC jurisdiction should under
no circumstances impede or undermine the effective prosecution of terrorists in domestic
courts."" It also questioned whether the court would be able to conduct investigations of
complex terrorist cases as competently as national governments and cautioned that an ICC
"might end up competing with or preempting legitimate national investigations, or causing
national authorities to leave to the tribunal elements of investigations that in fact could be
more efficiently performed by those authorities."32 The United States further suggested
that some of the treaties did not provide precise definitions of crimes. It therefore reserved
judgment on whether it would support inclusion of terrorism within the jurisdiction of the
court.
In his comments on the 1994 draft statute, 3 Conrad K. Harper, then Legal Adviser of
the Department of State, restated the U.S. position that the Security Council should have
the sole authority to determine whether cases involving war crimes, crimes against humanity
and genocide should be heard by the court. He further stated that if the jurisdiction of the
court were to include crimes under the terrorism conventions, such cases should be initiated
only with the consent of states with a direct interest in the particular case. He also said that
states that had an applicable extradition or status of forces agreement with the state with
custody of an accused should have a right of first refusal with respect to cases that otherwise
would go to the ICC. He reported that the U.S. Government opposed including drugrelated crimes within the court's jurisdiction on the grounds that the U.N. Convention
Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988 did not define
the offense with the specificity required to support a criminal charge and that the drug
trafficking problem was so substantial that it would overwhelm the court's docket, even if
that docket was limited to "exceptionally serious crimes of international concern."
In its comments on the 1994 draft statute 4 the United States continued to reserve its
position on whether the terrorism treaty crimes should be included within the court's ju30. Report of the Working Group on the Question of an InternationalCriminalJurisdiction, U.N. Doc. No.
A/CN.4/L. 471 (1992), reprintedin [1992] 2 Y.B. INT'L L. COMM'N 58, U.N. Doc. A/CN.4/SER.A/1992/Add. 1
(Part II).
31. Comments of the Government of the United States of America on Draft Articles for a Statute of an
International Criminal Court, June 1994, at 9 (copy on file with author).
32. Id.
33. Conrad K. Harper, Statement on Agenda Item No. 137: Report of the International Law Commission
on the Work of its Forty-Sixth Session, International Criminal Court, in the Sixth Committee, Oct. 25, 1994
(transcript available in U.S.U.N. Press Rel. No. 149-(94)) (Oct. 23, 1994).
34. Comments of the Government of the United States of America on the Draft Statute for an International
Criminal Court, Mar. 30, 1995 (copy on file with author) [hereinafter U.S. Comments].
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risdiction, but expressed its deep concern that the court might undermine the investigation
and prosecution of terrorism crimes at the national level. By November 1, 1995, as illustrated by the statement of Jamison S. Borek, Deputy Legal Adviser of the Department of

State, before the Sixth (Legal) Committee of the U.N. General Assembly," the United
States had determined that the court's jurisdiction should be limited to genocide, war crimes
and crimes against humanity, with the possible addition of crimes under the Torture Convention and the Convention on the Safety of United Nations and Associated Personnel. It
opposed the inclusion of aggression, drug crimes, terrorism crimes, or violations of the
Apartheid Convention within the court's jurisdiction.
With the exception of aggression, where the issue is left to be determined at a later date,
the Rome Statute's inclusion of crimes within the court's subject matter jurisdiction fully
adheres to the U.S. position. As we will see later in this article, however, the Security
Council does not control the investigation or prosecution of these crimes, and the Rome
Statute's approach to the issue, of which states must consent to the court's exercise of
jurisdiction, is incompatible with the U.S. position.

B.

DEFINITION OF CRIMES

For reasons that have been discussed elsewhere, the International Law Commission did
not define the crimes listed in its 1994 draft statute. This made the task of participants in
the Preparatory Committee on the Establishment of an International Criminal Court and
in the Rome Conference that much more difficult. In part because of these difficulties, as
pointed out by Leila Sadat Wexler and S. Richard Carden, the Rome Statute defines the
crimes within the jurisdiction of the court guided by five basic principles designed to limit
the impact of the definitions.1
Each of the three core crimes posed definitional difficulties. The definition of genocide
posed the fewest difficulties because there was a large measure of satisfaction with the
definition contained in article II of the Genocide Convention. Still, an issue that arose in
debates over whether the United States should ratify the Genocide Convention also arose
in the Preparatory Committee, i.e., whether the language "intent to destroy, in whole or
in part ... a group" should require the presence of a specific intent to destroy more than
a small number of individuals who are members of the group. The participants in the Rome
Conference decided not to include such a requirement in the statute, although a U.S.
understanding to ratification of the Genocide Convention states that "the term 'intent to
destroy, in whole or in part, a national, ethnical, racial, or religious group as such' appearing
in Article II means the specific intent to destroy, in whole or substantial part, a national,
ethnical, racial or religious group as such by the facts specified in Article H." Also rejected
was a proposal to add political and social groups to the groups currently found in article II
of the Genocide Convention. Instead, persecutions based on such grounds are defined as
crimes against humanity.

35. Statement by Jamison S. Borek, Deputy Legal Adviser, U.S. Department of State, Agenda Item
No. 142: Establishment of an International Criminal Court, in the Sixth Committee, Nov. 1, 1995.
36. Leila Sadat Wexler & S. Richard Carden, A First Look at the 1998 Rome Statute for a PermanentInternational Criminal Court: Jurisdiction, Definition of Crimes, Structure and Referrals to the Court, Working Paper
No. 98-10-1, at 13-15, INTERNATIONAL CRIMINAL LAw (M. Cherif Bassiouni ed., Transnational, 2d ed. 1998).
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Defining crimes against humanity proved to be one of the most difficult challenges facing
participants in the Rome Conference. As pointed out by Wexler and Carden," there is no
generally accepted definition of crimes against humanity, either as a matter of treaty or
customary international law. On the contrary, of the several versions that had been promulgated, no two were alike. Nonetheless, there was general agreement on the definition
adopted in the Rome Statute, which differs significantly from previously promulgated versions while borrowing from each. Most significantly from a U.S. perspective, the Rome
Statute requires that four separate preconditions be met before jurisdiction attaches in a
particular case: (1) the crimes must be committed as part of a "widespread or systematic
attack"; (2) the attack must be against a "civilian population"; (3) the crimes must be
committed "with knowledge of the attack [directed against any civilian population]"; and
(4) the attack must be part of "a course of conduct involving the multiple commission of
acts referred to ... against any civilian population pursuant to or in furtherance of a State
or organizational policy to commit such attack." As noted by Wexler and Carden,8 under
these and other limitations on the Rome Statute's definition of crimes against humanity,
no reasonable argument could be made that the recent U.S. bombings in Afghanistan and
the Sudan constituted crimes against humanity.
The United States also largely had its way with respect to the definition of war crimes
in the Rome Statute. In particular, under the Rome Statute, war crimes cannot be committed unless an armed conflict exists. It does not criminalize uses of force that are arguably
illegal under the U.N. Charter if they occur outside of a state ofarmed conflict. Accordingly,
as noted by Wexler and Carden, 39 assuming arguendo that the U.S. bombings of Afghanistan and the Sudan constituted an illegal use of force, they would not constitute war crimes
because they were committed outside of a state of armed conflict.
The United States was also successful in incorporating war crimes committed in internal
conflicts in the statute. Many states, throughout both the Preparatory Committee meetings
and the Rome Conference, had sought to exclude entirely war crimes committed in noninternational conflicts from the statute.
Incorporation of elements of the offenses in the Rome Statute was in part due to U.S.
initiatives toward this end. As pointed out by U.S. representatives, inclusion of elements of
the offenses in the statute was necessary to define the crimes with the clarity, precision, and
specificity required by many national jurisdictions (including the United States) for criminal
law.
To be sure, the United States opposed inclusion of the transfer of population into occupied territory as a war crime. This provision was directed against Israel and led the Israeli
delegation to vote against the statute as a whole.C.

PERSONAL JURISDICTION

As noted above, the issues here are which state or states should have to consent for the
court to have jurisdiction over a particular accused and what form this consent should take,

37. Id. at 16-17.
38. Id. at 23, n.76.
39. Id. at 25, n.84.
40. See
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that is, should the consent be general or on a case-by-case basis? It should first be noted
that no state consent is required if the Security Council, acting under Chapter VII of the
U.N. Charter, refers a situation to the court. Under the 1994 ILC draft statute, there was
also no state consent required with respect to prosecutions for the crime of genocide. As
to the other crimes covered by the 1994 draft statute, absent a referral by the Security
Council, the consent of both the state that had custody of the suspect and the state on
whose territory the crime had been committed would have been required. Moreover, if the
custodial state had received a request from another state to surrender a suspect for purposes
of prosecution, then, unless the request was rejected, the consent of the requesting state
would have been required.
The United States Government strenuously opposed the consent regime of the 1994
draft statute. In the words of the U.S. comments of March 30, 1995:
The United States Government believes that: (1) the Draft Statute should require explicit
consent in every case brought before the ICC, at the time of commencement of investigations;
(2) there are additional categories of States which should be required to accept the Court's
jurisdiction in any particular case; and (3) the requesting or sending State under extradition
treaties and SOFA's should retain the power to deny the Court jurisdiction even if the custodial
State denies a request to surrender a suspect for purposes of prosecution. Consideration should
be given to including as an "interested State"-whose consent is required before the Court
could exercise jurisdiction in any particular case-the State of nationality of the victim, the
State which may be the target of the crime, and in some cases the State of the nationality of
41
the suspect.
The consent regime of the Rome Statute, applicable to all cases other than situations
referred to the court by the Security Council, is, in the U.S. view, hardly an improvement.
On the contrary, to the United States, it is perhaps the most objectionable aspect of the
Rome Statute. Under the statute 42 the court would have personal jurisdiction over an accused if either the state where the crime was committed or the state of nationality of the
perpetrator of the crime was a party to the statute or had given its consent on an ad hoc
basis. The United States sought to amend the Rome Statute so as to require both of these
states to be parties to the statute or, at a minimum, to require that the consent of the state
of nationality of the perpetrator be obtained before the court could exercise jurisdiction.
In response to a U.S. request that a vote be taken on its proposal, the other participants in
the Rome Conference voted overwhelmingly in favor of a motion to take no action.
The intensity of the U.S. Government's negative reaction to this aspect of the Rome
Statute is reflected in Ambassador David Scheffer's testimony in the hearing held by the
Senate Committee on Foreign Relations after the Rome Conference. The pertinent parts
of this testimony are worth quoting at length:
We are left with consequences that do not serve the cause of international justice. Since most
atrocities are committed internally and most internal conflicts are between warring parties of
the same nationality, the worst offenders of international humanitarian law can choose never
to join the treaty and be fully insulated from its reach absent a Security Council referral. Yet
multinational peacekeeping forces operating in a country that has joined the treaty can be
exposed to the Court's jurisdiction even if the country of the individual peacekeeper has not

41. See U.S. Comments, supra note 34, at 16.
42. Rome Statute, supra note 1, art. 12.
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joined the treaty. Thus, the treaty purports to establish an arrangement whereby U.S. armed
forces operating overseas could be conceivably prosecuted by the international court even if
the United States has not agreed to be bound by the treaty. Not only is this contrary to the
most fundamental principles of treaty law, it could inhibit the ability of the United States to
use its military to meet alliance obligations and participate in multinational operations, including humanitarian interventions to save civilian lives. Other contributors to peacekeeping
operations will be similarly exposed.
Mr. Chairman, the U.S. delegation certainly reduced exposure to unwarranted prosecutions
by the international court through our successful efforts to build into the treaty a range of
safeguards that will benefit not only us but also our friends and allies. But serious risks remain
because of the document's provisions on jurisdiction.
Our position is clear. Official actions of a non-party state should not be subject to the Court's
jurisdiction if that country does not join the treaty, except by means of Security Council action
under the U.N. Charter. Otherwise, the ratification procedure would be meaningless for governments. In fact, under such a theory, two governments could join together to create a criminal
court and purport to extend its jurisdiction over everyone everywhere in the world. There will
necessarily be cases where the international court cannot and should not have jurisdiction
unless the Security Council decides otherwise. The United States has long supported the right
of the Security Council to refer situations to the Court with mandatory effect, meaning that
any rogue state could not deny the Court's jurisdiction under any circumstances. We believe
this is the only way under international law and the U.N. Charter to impose the Court's
jurisdiction on a non-party state. In fact, the treaty reaffirms this Security Council referral
power. Again, the governments that collectively adopt this treaty accept that this power would
43
be available to assert jurisdiction over rogue states.
We will return to some of the points raised by Ambassador Scheffer later in this article.

D.

REFERRAL OF CASES TO THE COURT

Issues of who should be able to refer a case to the court have also been of prime concern
to the United States. As we have seen, in the relatively early stages of deliberations on a
permanent international criminal court, the United States favored limiting the court's jurisdiction over war crimes, crimes against humanity and genocide to cases where the Security Council had referred a situation to the court. The 1994 ILC draft statute would have
limited the so-called "trigger mechanism" to cases initiated either by the "referral of a
matter" by the Security Council, or by states parties, which would have lodged a complaint
with the prosecutor. The prosecutor had no power to initiate cases ex officio, without
previous action by the Security Council or a state party. In the Preparatory Committee,
however, many states urged that the prosecutor be granted such power. The reaction of the

United States to this proposal was highly negative.
The Rome Statute grants the prosecutor the power to initiate investigations proprio motu
(on one's own motion) but subjects it to substantial limitations." Specifically, if the pros-

ecutor, after an analysis of information regarding a crime within the jurisdiction of the
court, concludes that there is a reasonable basis to proceed with an investigation, she must
then submit to a three-judge pre-trial chamber a request for authorization of an investigation. If the pre-trial chamber decides, by majority vote, to authorize an investigation, this

43. InternationalCriminalCourt Hearing,supra note 3, at 10, 12-13.
44. Rome Statute, supra note 1, art. 15.
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decision in no way prejudices subsequent determinations by the court regarding the jurisdiction or admissibility of a case.
These limitations on the discretion of the prosecutor to undertake an investigation or
prosecution were not sufficient to overcome the opposition of the United States. According
to Ambassador Scheffer, the United States remains concerned that this "will encourage
as well as emoverwhelming the court with complaints and risk diversion of its resources,
'' 45
broil the court in controversy, political decision-making, and confusion.
E.

COMPLEMENTARITY

The tenth paragraph of the preamble and article 1 of the Rome Statute emphasize that
the court "shall be complementary to national criminal jurisdictions." It is important to
note that complementary jurisdiction is not the same as concurrent jurisdiction. On the
contrary, under the Rome Statute's approach to the principle of complementarity, the court
is required to declare a case inadmissible if it determines that it is being investigated or
prosecuted by a state that has jurisdiction over it, unless the state is unwilling or unable
genuinely to carry out the investigation or prosecution.- The court would also be required
to declare the case inadmissible if it has been investigated by a state that has jurisdiction
over it and the state has decided not to prosecute the person concerned, unless the decision
47
resulted from the unwillingness or inability of the state genuinely to prosecute. Similarly,
the court would be required to declare a case inadmissible if the person concerned had
already been tried for conduct that was the subject of the complaint, and a trial by48the court
would be barred by principles of double jeopardy set forth in the Rome Statute.
The principle of complementarity stands in sharp contrast to the primacy that the Yugoslavia and Rwanda tribunals enjoy over national jurisdiction. Moreover, although the
preamble of the 1994 ILC draft statute also proclaimed the principle of complementarity,
there were operative provisions in the draft statute that were incompatible with this
principle.
It is important to note that, as stated by Wexler and Carden, "at every stage of the
proceeding up to trial, including the vetting of the case by the Pre-Trial Chamber if the
Prosecutor is investigating ex propriomotu, challenges to admissibility and jurisdiction are
'' 49
permitted, and, for the most part, are subject to interlocutory appeal. Throughout this
possible basis for
is
a
prominent
proceeding, moreover, the principle of complementarity
a successful challenge.
In his testimony to the Senate Foreign Relations Committee Ambassador Scheffer listed
as an objective that the U.S. Government achieved at the Rome Conference "[a]n improved
regime of complementarity... that provides significant protection, although not as much
as we had sought." 0 Accordingly, it appears that the Rome Statute's approach to complementarity is not the basis for a primary U.S. complaint. As to whether it is sufficient to
meet other U.S. concerns with the Rome Statute, we will consider in the next section of
this article.
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IV. U.S. Views on the Rome Statute: An Evaluation
As stated at the outset, it is a basic premise of this article that such current characteristics
of the U.S. polity as provincialism, triumphalism, and exceptionalism ensured that the
United States would be unable to support the creation of a permanent international criminal
court. The record of positions the United States has taken during deliberations on the court
clearly indicate that the United States is unwilling, under any circumstances whatsoever, to
have its nationals brought before the court for trial. It would seem axiomatic that any state
with such an attitude toward an international criminal court does not support the creation
of such a court. The tribunals for Yugoslavia and Rwanda, of course, are an entirely different
matter. There the United States, as a permanent member of the Security Council, is able
to control the process to its satisfaction and, most important, there is no realistic possibility
that U.S. nationals would come before the tribunals.
On numerous occasions the United States has cited its responsibilities as a military power
with worldwide commitments to support its argument that U.S. troops would be exposed
to special risk by a court not subject to the control of the Security Council. The U.S.
expectation appears to be that the choice of forums for the trial of any U.S. military would
be between U.S. courts and military tribunals, on the one hand, and the permanent international criminal court on the other. Because of its wide-ranging military, however, the
more likely scenario would be between the courts of an adversary state and the ICC. Faced
with this choice the United States might well prefer to have its military tried by the more
neutral ICC.
To be sure, under the consent regime favored by the United States, it would be possible
for the United States, as the state of nationality of the accused, to consent to the ICC trying
its military on an ad hoc basis. But as many have noted, such a consent regime would make
it exceedingly unlikely that the nationals of those states that support the commission of the
core crimes as a matter of state policy would ever be brought to justice. This might especially be the case when, as at present, the permanent members of the Security Council are
increasingly unable to reach agreement on how to respond to the commission of these
crimes or to threats to the peace, thus diminishing the chances that the Security Council
would play an active role in referring cases to the court.
It is, of course, conceivable that the permanent international criminal court could be
captured by adversaries of the United States, but such a scenario is highly unlikely, especially
if the U.S. allies who voted for the Rome Statute play an active role in the creation of the
court and in selecting its key personnel. Moreover, as we have seen, the court's proceedings,
at every stage, are subject to constant challenge and review. In the unlikely event that a
rogue prosecutor or rogue judge with a vendetta against the United States was chosen,
procedures for removal from office are available under the Rome Statute.5
When one considers the position of the U.S. Government on a permanent international
criminal court, it is necessary to realize that various agencies of the executive branch, as
well as leading officials within those agencies, have differed considerably in their support
of or opposition to the concept of a permanent international criminal court. For example,
the Department of Justice has been adamantly opposed to the creation of a permanent
international criminal court from the very beginning of the period that the U.S. Govern-

51. Rome Statute, supra note 1, art. 46.
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ment gave serious consideration to the prospect. In contrast, the U.S. Mission to the United
Nations, especially during the period that Madeleine Albright was the U.S. Permanent
Representative to the United Nations and David Scheffer served as her legal counsel, was
a strong supporter of a permanent international criminal court. For its part, the Department
of State, in part because of the negative views of some high ranking officials, assumed a
highly skeptical approach. Significantly, the Department of Defense, which initially took a
neutral stance, had become a strong opponent of the court by the time of the Rome Conference.
As we have seen earlier in this article, at the present time, Congress, or at least the Senate
Committee on Foreign Relations, is fervently opposed to a permanent international criminal court. This contrasts sharply with earlier congressional resolutions that called upon
52
the President to work toward the creation of a permanent international criminal court.
A.

SOME LEGITIMATE U.S. CONCERNS WITH THE ROME STATUTE

The United States is surely right to object to a consent regime that exposes the citizens
of non-parties to the Rome Statute to risks of prosecution that do not apply to the citizens
of states parties. Under the Rome Statute in its current form a state willing to commit war
crimes could ratify the treaty and "opt out" of war crimes jurisdiction while a non-party
state, like the United States, could deploy its soldiers abroad and these soldiers could be
subject to possible prosecution before the court. On the other hand, it is worth noting that
the United States played a large role in bringing about this anomalous situation. During
the deliberations on the Rome Statute, the United States proposed a ten-year transitional
period following entry into force of the treaty during which any state party could opt out
of the court's jurisdiction over crimes against humanity and war crimes. The goal of this
proposal was to give the United States the opportunity to evaluate the performance of the
court and to attract a broad range of states to ratify the statute in its early years. The opt-out
provision for war crimes only was a compromise, and is a provision that has been subject
to criticism on the ground that it constitutes an unwarranted restriction on the court's
jurisdiction.
Reasonable persons may differ on whether the United States is justified in its opposition
to the inclusion of aggression within the jurisdiction of the court. In this writer's view,
"aggression" is simply too ambiguous a concept to serve as the basis for criminal prosecution." Under the Rome Statute the court will be unable to exercise jurisdiction over the
crime of aggression until at least seven years after the statute enters into force and the
Secretary-General of the United Nations has convened a review conference to consider
amendments to the statute. Any amendment to the statute that defined the crime of aggression would have to be adopted by a two-thirds majority of states parties and ratified by
seven-eighths of them.14 It is accordingly highly likely that the crime of aggression will
never be the basis for a prosecution before the court. In a worst-case scenario, the only

52. See, e.g., The Omnibus Diplomatic Security and Terrorism Act of 1986, Pub. L. No. 99-399 §1201(d),
100 Stat. 896, ("[tlhe President should also consider.., the possibility of eventually establishinganinternational
tribunal for prosecuting terrorists.").
53. SeeJulius Stone, Hopes and Loopholes in the
1974 Definition ofAggression, 71 AM. J. INT'L L. 224 (1977)
(examining the many ambiguities in the General Assembly's Definition of Aggression).
54. See Rome Statute, supra note 1,art. 121.
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definition that could gain such support would require as a precondition to prosecution that
the Security Council first determine when aggression has occurred, thus allowing the
United States, through its veto power, to block any prosecution it deemed inappropriate.
B.

SOME DEBATABLE U.S. CONCERNS WITH THE ROME STATUTE

The preeminent U.S. objection to the Rome Statute is, as we have already seen, that it
would permit the court to exercise jurisdiction over the soldiers or citizens of states not
parties to the Rome Statute. In the U.S. view this is contrary to the fundamental international law principle that a state is bound only by those treaties it has ratified. The only
situation where the court would be able to exercise jurisdiction over the national of a nonstate party, the United States has argued, would be in a case where the Security Council,
acting under Chapter VII of the U.N. Charter, has initiated the case before the court.
Under these circumstances the court would be exercising a kind of "mandatory" jurisdiction
pursuant to a mandate from the Security Council.
The validity of this U.S. view is highly questionable, both as a matter of policy and as a
matter of law. As a matter of policy, it would ensure that the nationals of those states most
likely to commit the crimes within the court's jurisdiction would not be tried by the court.
Although in theory the court might be able to exercise jurisdiction over such persons by
reason of a Security Council referral, in light of the current division among the permanent
members of the Security Council and widespread distrust of great power dominance of that
institution, it is highly unlikely that such a referral would be made.
The validity of the U.S. view as a matter of law depends on whether the states' parties
can do collectively what they can do individually, namely, exercise universal jurisdiction
over the crimes within the court's jurisdiction. Most authorities hold that states may exercise
universal jurisdiction over genocide and war crimes." Unlike genocide and war crimes,
crimes against humanity have not been the subject of development through widely ratified
multilateral treaties. Hence, development of the law on crimes against humanity has been
primarily through the customary international law process. Moreover, the evolution of the
concept had resulted in a situation where the precise scope and content of crimes against
humanity were a matter of uncertainty. Nonetheless, with the general agreement at the
Rome Conference on the definition of crimes against humanity, and the further work currently under way to develop elements of crimes to assist the court in its interpretation and
application of the crimes within its jurisdiction, a strong argument can be made that crimes
against humanity are subject to the exercise of universal jurisdiction.
The United States Government has argued that some of the crimes within the court's
jurisdiction are not covered by principles of universal jurisdiction and that "court decisions
or future amendments could effectively create 'new' and unacceptable crimes. Moreover,
the ability to withdraw from the treaty, should the court develop in unacceptable ways,
would be negated as an effective protection."16 The United States also contends that "[w]hile
certain conduct is prohibited under customary international law and might be the object
of universal jurisdiction by a national court, the establishment of, and a state's participation
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in, an international criminal court are not derived from custom but, rather, from the requirements of treaty law.""7
It is debatable whether any of the crimes currently within the court's jurisdiction under
the Rome Statute are not covered by the principle of universal jurisdiction. In any event,
prosecution of such crimes before the court would be supported by other principles of
international criminal jurisdiction. If the state where the crime was committed gave its
consent, the court would be exercising jurisdiction under the territorial principle. If the
state of nationality of the alleged perpetrator gave its consent, the court would be exercising
jurisdiction under the nationality principle. Both principles are widely accepted as legitimate
bases for the exercise of criminal jurisdiction under customary international law.
As to the U.S. argument that the creation of, and a state's participation in, an international
criminal court is based on treaty law rather than principles of customary international law,
this is correct, but arguably irrelevant. Unless it becomes a state party to the Rome Statute,
the United States will not be bound by its terms. It will have, for example, no obligation
to cooperate with the court in securing the presence of an accused or in assisting in investigations by the prosecutor. But it does not therefore follow that the court would be unable
to exercise jurisdiction over a U.S. national accused of committing a crime subject to universal jurisdiction or over a U.S. national who commits a crime within the territory of a
state that consents to the court's jurisdiction. For the court to exercise jurisdiction over the
United States, the consent of the U.S. Government would clearly be required. It is an
entirely different issue, however, as to whether U.S. consent is required for the court to
exercise jurisdiction over its national.
The United States remains opposed to the prosecutor having an independent power to
initiate investigations or prosecutions, even though this can be done only with the approval
of two of the three judges on a Pre-Trial Chamber of the court. According to Ambassador
Scheffer, the United States remains opposed to the prosecutor having this power because
of its concern that "it will encourage overwhelming the court with complaints and risk
diversion of its resources, as well as embroil the court in controversy, political decisionmaking, and confusion.""8 Perhaps. Arguably, without a power to initiate an investigation
absent referral of a situation by a state party or the Security Council, there would be a
considerable risk that the prosecutor would have little or nothing to do, since, for a variety
of reasons, neither the state's parties nor the Security Council may be motivated to act in
many instances. Moreover, assuming a prosecutor of the highest integrity, competence and
judgment, and Pre-Trial Chamber judges of similar qualifications, the scenario envisaged
by the United States is highly unlikely to come to pass. Assuming a politically motivated
prosecutor and similarly inclined judges, the United States and its allies would surely present
a united front against the court and render it ineffective.
Similarly, assuming the presence of prosecutors and Pre-Trial Chamber judges with at
least a modicum of professional integrity, the principle of complementarity set forth in the
Rome Statute would fully allow the United States to handle any cases where it was alleged
that its troops or citizens had committed crimes within the jurisdiction of the court. Under
the Rome Statute, the prosecutor is obligated to inform all states parties and any states that
would be entitled to exercise jurisdiction over the crime concerned of her intention to
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conduct an investigation of a crime within the court's jurisdiction.1 9 If, within one month
of receipt of that notice, a state informs the court that it is investigating or has investigated

these crimes, and requests the prosecutor that she defer to the state's investigation, she is
required to do so unless she appeals to the Pre-Trial Chamber and the chamber authorizes
her to proceed.60 If the chamber authorizes her to proceed, the state concerned can appeal
to the Appeals Chamber, which consists of the President of the Court and four other judges.
The Appeals Chamber would take its decision by majority vote. 6' At all stages of this process

the court and prosecutor would be required to defer to the U.S. investigation unless they
decided that the United States was "unwilling or unable genuinely to carry out the investigation or prosecution. '62 To be sure, since it would be the court that would ultimately
decide this issue, it is theoretically possible that it could find that the United States was not
acting in good faith. As a realistic matter, it is simply inconceivable that the court would
so rule.
V. The United States and the ICC: Future Prospects
Interestingly, although it refused to sign the Rome Statute, the U.S. Government has
continued its involvement with the court by participating in the Preparatory Commission
charged with developing the elements of crimes and the rules of procedure and evidence.
According to Ambassador Scheffer, the summer 1999 session of this PrepCom "will afford
an opportunity for concerns we and others have had about the effectiveness and acceptance
'63
of the Court to be addressed. This is an important opportunity to correct the Treaty.
Although it is unclear at this writing precisely what proposals the United States might
make at next summer's PrepCom, it is possible that it might again introduce a proposal it
raised near the end of the Rome Conference. Under this proposed amendment to the Rome
Statute, the requirement of consent to the court's personal jurisdiction by a non-party state
would have been limited to cases involving "acts of officials or agents of a state in the course
of official duties acknowledged by the state as such." According to Theodor Meron, who
served as a member of the U.S. delegation to the Rome Conference, the rationale behind
this proposal was as follows:
The argument was that if the troops of the United States or another law-abiding state not
party to the statute engaged in atrocities, their governments would be loath to acknowledge
such atrocities as state policy, and thus assume supreme responsibility. Experience shows that
governments deny or virtually never acknowledge such acts. Hence, the court could have
jurisdiction in such cases over nationals of a non-state party, unless the government concerned
has launched serious investigations or prosecutions of the violations. At the same time, the
United States would obtain an important added guarantee.- 4
With due respect this commentator fails to understand what the United States or other
law-abiding states would gain from the adoption of this proposed amendment to the Rome
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Statute. As Professor Meron notes, even the most egregious offenders never acknowledge
the atrocities they commit as state policy. One could accordingly expect that no state, party
or non-party to the Rome Statute, would so acknowledge such atrocities once the permanent international criminal court became operational. If this were the case, the result would
be to maintain in effect the consent and complementarity provisions currently in the Rome
Statute. But these are precisely the provisions that the United States has argued afford its
nationals and its troops inadequate protection. Moreover, in the unlikely event that a nonparty state was willing to acknowledge responsibility for an atrocity, the court would be
unable to exercise jurisdiction over its nationals unless the Security Council was willing to
refer the situation to the court as an exercise of its chapter VII powers-an increasingly
unlikely possibility. This would grant an additional measure of protection to the leaders of
such a state that they do not currently enjoy under the Rome Statute.
An alternative and preferable approach would be to seek to revise the consent regime of
the Rome Statute so the future Saddam Husseins and Pol Pots of the world would be subject
65
to the court's jurisdiction. This could most ideally be done by eliminating the need for
individual state consent entirely and substituting a system of "automatic" or "inherent"
jurisdiction over the crimes within the court's jurisdiction. This would be coupled with the
current requirement of complementarity. Under the complementarity process, state sponsors of the crimes within the court's jurisdiction would not be able to block investigations
or prosecutions because the prosecutor and the judges of the court would find that investigations or prosecutions in the state sponsors were a sham.
As noted above, the United States is justifiably opposed to including aggression within
the court's jurisdiction and has indicated it will be making efforts in the PrepCom to convince other states that they too should oppose adding this crime to the court's jurisdiction
when the issue comes to a head seven years after the Rome Statute comes into force. The
United States also objected to the adoption at the Rome Conference of a resolution in the
form of an annex to the Rome Statute that suggested that the crimes of terrorism and drug
trafficking should be added to the court's jurisdiction at the Review Conference to be
66
convened seven years after the entry into force of the Rome Statute. The validity of this
U.S. position is highly debatable.67 At a minimum it should be revisited and subjected to
strict scrutiny.
Ambassador Scheffer has recently stated that "the political will remains within the Clin'6
ton administration to support a treaty that is fairly and realistically constituted. s As previously suggested, within the Clinton administration there are diametrically different views
as to what "a treaty that is fairly and realistically constituted" would look like, and some
within the Clinton administration who are strongly opposed to a permanent international
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criminal court in principle. As previously noted, the current Congress is virulently opposed
to a permanent international criminal court. It remains to be seen whether the United
States will be able to accept the concept of a permanent international criminal court at
some future time, or whether, as this commentator fears, the plagues of provincialism,
triumphalism, and exceptionalism will prove insurmountable obstacles to United States
participation in the realization of this long-deferred dream.
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